REPRINT | FINANCIER WORLDWIDE MAGAZINE

ROUNDTABLE KordaMentha

CRACKING DOWN ON
CORPORATE FRAUD

The future of & ‘3

clt_eantech invest

REPRINTED FROM:

NOVEMBER 2011 ISSUE

© 2011 Financier Worldwide Limited.
Permission to use this reprint has been granted by the publisher.




CRACKING DOWN O N CORPORATE FRAUD

"R OUNDTABLE |

B Th1r 89°2F  uDmioyw
CSLIe L0z o sy

Tar 582 WSwnsocl o
‘.d‘ 0 3 n _c‘}_;'\ O

CRACKING DOWN ON CORPORATE FRAUD

For multinational companies, recent regulatory changes have made it even more
important to develop internal processes to stamp out bribery. US agencies have ramped
up their enforcement of the Foreign Corrupt Practices Act while the UK's new Bribery
Act has brought about arguably the toughest anti-corruption regime in the world.
Whistleblowing mechanisms and effective investigations are a key part of detecting
corruption within an organisation. But prevention is always best, utilising background
checks, staff training and a strong governance culture. M

REPRINT | FW November 2011 | www.financierworldwide.com



THE PANELLISTS

ROUNDtable M|

Jerry Oldham

Chairman and CEO, 1stWEST Financial
Corporation

T: +1 (303) 670 3443

E: j.oldham@1stWEST.com
www.1stWEST.com

Jerry Oldham is co-founder, chairman and CEO of 1stWEST Financial Corporation. Mr Oldham has an
extensive investigations and corporate due diligence background and a broad senior management
resume in commercial banking and corporate and real estate finance. He frequently serves as a
consultant or expert witness in litigation and settlement negotiations involving complex corporate
finance, real estate, banking and lending practice issues, having assisted in the settlement of
hundreds of lawsuits.

Ed Shorrock

Director, Baker and Partners

T: +44 (0) 1534 766 254

E: edshorrock@bakerandpartners.com
www.bakerandpartners.com

Ed Shorrock is director of Regulatory Services at Baker and Partners. He has an extensive knowledge
of Jersey’s financial services industry and a wealth of experience which is not just limited to
regulatory matters. He has dealt with cases which have required a technical and practical knowledge
of insolvency, trust, company and criminal law including money laundering. He is a Fellow of the
Institute of Chartered Accountants in England & Wales and delivers training courses on topics of
corporate governance and risk management.

Matthew Fleming

Partner, KordaMentha
Singapore

T: +65 6593 9363

E: mfleming@kordamentha.com
www.kordamentha.com

Matthew Fleming leads KordaMentha’s Singapore practice of Forensic services and is responsible
for conducting protracted complex fraud investigations; foreign bribery investigations asset tracing
assignments; AML; and factual investigations on behalf of clients, throughout the Asia Pacific
region. For the last 10 years, Mr Fleming has worked in the investigations and forensics practice at
a ‘big 4" accounting firm. His experience includes time living and working in Singapore, Indonesia,
Hong Kong and China.

Kristy Balsanek

Senior Associate, Mayer Brown LLP
T: +1 (202) 263 3286

E: Kbalsanek@mayerbrown.com
www.mayerbrown.com

Kristy L. Balsanek is a senior associate in Mayer Brown’s Government and Global Trade group. Her
practice focuses on international corporate compliance and international business transactions. Ms
Balsanek advises US and foreign companies on compliance with US export controls and economic
sanctions laws, anti-boycott laws, anti-corruption laws, including the US Foreign Corrupt Practices
Act (FCPA), and the Committee on Foreign Investment in the United States (CFIUS).

Alex Lipman

Partner, Nixon Peabody LLP

T: +1(212) 940 3128

E: alipman@nixonpeabody.com
www.nixonpeabody.com

Alex Lipman has nearly 20 years of experience both in private practice and government with a
focus on securities litigation, regulation, and corporate governance matters. His practice focuses
on defending individuals and organisations in SEC enforcement investigations relating to insider
trading, corporate financial irregularities, and securities sales practice. Mr Lipman regularly advises
financial institutions about risks of exposure to claims of violations of securities laws in connection
with certain lending and structuring transactions.

Matthew Cowie

Counsel, Skadden, Arps, Slate,
Meagher & Flom LLP

T: +44 (0)20 7519 7139

E: matthew.cowie@skadden.com
www.skadden.com

Matthew Cowie is counsel in the Corporate Investigations practice in the London office of Skadden.
Prior to joining Skadden, Mr Cowie spent 11 years with the Serious Fraud Office. During this time
he led the first significant prosecutions of overseas corruption. From 2004 Mr Cowie has worked
exclusively on corruption investigations and prosecutions. He successfully brought the first two
overseas corruption prosecutions of UK corporates.

www.financierworldwide.com | November 2011 FW |REPRINT




| B ROUNDtable

FW: How would you describe the latest trends in corporate
bribery and corruption over the last 12 months or so? Are you
seeing a continued increase in white-collar crime?

Shorrock: I don’t see that there are any major trends in bribery
and corruption — it is more of the same as far as that goes. What
has changed is the public perception of it and the detection rate.
Outside of the bribery and corruption agenda, what is evident
from recent cases is that the level of fraud through financial state-
ment manipulation, lack of disclosure to investors and conflicts
of interest is rising. One of the overriding features in the last 12
months is that there has been a proportionately greater focus on
reducing costs rather than boosting revenues as this has been seen
as a more fruitful avenue to increasing profitability. That is not
to say that there have not been schemes which have been aimed
at winning new business. However, the drive to reduce costs has
an inevitable impact on corporates with the resources to prevent
and detect bribery and corruption but there is sometimes an undue
focus on cases which grab the headlines.

Oldham: We are seeing some very interesting situations in these
difficult times. In one recent case, a large US bank was proposing
to refinance a business and was visiting the prospect’s corporate
offices on a day when we found the CEO of the prospect com-
pany in jail awaiting charges for attempting to bribe his current
lender — with cash. And to punctuate the undisclosed event, the
CFO of the prospect company told the prospective lender that
the CEO was not at the corporate offices that day because he
was having Lasik eye surgery. Further investigation revealed
that these charges were the result of the CEO allegedly slipping
$10,000 worth of $100 bills into the briefcase of his current bank
officer after a meeting, when the bank officer left the room that
they were in. The banker discovered the cash when he returned
to the bank and opened his briefcase, then reported the incident
to bank security.

Lipman: We are seeing a continued increase in the number of
bribery and corruption cases as well as a wider geographical dis-
persion of the origins of those cases. Unfortunately, as economic
development moves into new areas and as industries expand in
areas already under development, bribery and corruption tend to
follow. We are also seeing some cases involving allegations of
financial fraud by Chinese companies listed in the Unites States.

Fleming: Bribery and corruption has always been present and
will continue to exist. Some opinions see the levels of bribery and
corruption spike in good economic times, and others see a rise
during downturns. Essentially most of the malfeasant transactions
that occur as part of bribery and corruption are opportunistic and
therefore exist randomly, so it is very difficult to compare trends
to economic situations; however, what we do know is that during
lean economic times, people and corporations are more account-
able and therefore more circumstances of bribery and corruption
are exposed. Some trends that we are seeing for example are trad-
ing frauds by brokers or agents using private funds or institutional
funds and writing off illegitimate transactions, blaming the global
financial crisis. We are seeing a lot of false ID and redemption
fraud, with the use of stolen identification or computer generated
documents, and fraud and corruption/kickbacks consistently sur-
round procurement. Unfortunately ‘white-collar’ criminals are
still perceived as rogues and in my view do not face the same level
of scrutiny as perhaps your garden variety criminal, however their
crimes are often more destructive and longer lasting.
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Cowie: There has been an upswing in white-collar crime enforce-
ment in a number of different areas, including insider dealing in-
vestigations by the FSA and Civil Recovery actions brought by
the SFO. In fact, the SFO has not brought a corporate case through
the criminal courts since BAE. When UK Bribery Act cases come
on stream, we can expect more criminal prosecutions. In addition,
if the Solicitor General’s proposal for the introduction of deferred
prosecution agreements gains legislative support, there may be an
upswing in corporate self reporting.

Balsanek: In the United States, enforcement of the Foreign Cor-
rupt Practices Act (FCPA) by the Department of Justice (DOJ)
and Securities and Exchange Commission (SEC) has sharply in-
creased in recent years. This has been fuelled by voluntary dis-
closures and industry wide investigations, including oil and gas,
pharmaceuticals, and telecommunications. Today, we also are
witnessing a large number of individual prosecutions involving
senior directors and managers, which can lead to significant prison
sentences. The number of investigations will continue to increase
with the new whistleblower provisions of the Dodd-Frank Act,
passed by Congress in 2010. Under the Dodd-Frank Act, the DOJ
and SEC will pay monetary awards of between 10 and 30 percent
of any recovery over $1m to persons who voluntarily provide the
government with original information about violations that lead to
successful enforcement actions. The large potential reward could
increase incentives for whistleblowers to bypass a company’s ex-
isting procedures for remedying potential problems.

FW: Are multinational companies taking potential FCPA vio-
lations seriously enough? To what extent have US regulatory
authorities increased their monitoring and enforcement ef-
forts on this front?

Lipman: Multinational companies appear to have gotten the mes-
sage that the US regulators and the Justice Department were in-
tensely focused on FCPA enforcement. The huge fines that the US
authorities have obtained in recent years are serving their deter-
rence purpose well. We see senior management devote signifi-
cant effort and resources to FCPA compliance. That is not always
enough, however, because in a number of foreign jurisdictions,
corruption is rampant and often employees find creative new
ways to circumvent even the strictest codes of conduct and most
intrusive internal monitoring efforts.

Balsanek: US enforcement agencies are using more aggressive

investigative tactics in FCPA investigations such as undercover »



officers, informants, search warrants, and wiretaps. With the re-
cent trend of increased monitoring and enforcement efforts by US
regulatory authorities, business executives recognise that viola-
tions of the FCPA place their business at risk. A greater number
of companies are focused on having robust compliance programs
that help to prevent and detect any potentially corrupt activity.

Cowie: Our recent experience is that companies are taking poten-
tial violations very seriously, not least because of the immediate
legal risks that enforcement actions bring but also the manage-
ment distraction, time and effort needed to effectively respond
to regulatory interest. The recent upswing in fine levels and the
Department of Justice’s willingness to tackle whole sectors, as
demonstrated by the Panalpina and Johnson & Johnson settle-
ments, should not be underestimated. The SFO is a sophisticated
regulator often working in partnership with the DOJ and we be-
lieve there would be similar structural focuses here.

Fleming: At present the US is investigating at least 70 live cases
of possible breach under the FCPA legislation, with many doz-
ens more awaiting investigation. The potency and effect of the
Department of Justice in its pursuit of corruption has made the
corporate sector very aware of its obligations and duties under the
Act, and in turn companies are taking potential violations very
seriously. There are too many avenues of reporting and exposure
to violations for companies to ignore or be complacent about cor-
ruption. In fact the US Department of Justice has increased its
pursuit threefold every year for the last 10 years, and there does
not seem to be a limit to its increased potency.

Shorrock: There are three broad approaches that multinational
companies can take to the FCPA. Number one is to bury their head
in the sand and accept that if they are investigated and prosecuted
for violations then that is a cost of doing business using a simple
cost benefit analysis. Secondly, companies can decided to adopt
a series of policies and procedures which looks on the surface to
do the job but staff are never actually trained and nor is compli-
ance monitored. We have all seen beautifully written policy and
procedure manuals which have gathered dust after they have been
commissioned. Thirdly, there is a proactive approach which sees
the implementation of the policies and procedures. It is an argu-
able point, but the second option is probably the worst — money
is spent and there is no real benefit. Given the increasing cost of
FCPA violations multinationals are moving in the right direction
but it is only when they have been caught out that they put in place
the steps they should have done in the first place. Unfortunately,
too many are lingering in the middle ground.

There are too many avenues of
reporting and exposure to violations
for companies to ignore or be
complacent about corruption.

MATTHEW FLEMING
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FW: The UK’s Bribery Act, introduced earlier in 2011, is wide-
ly regarded as the toughest regime of its kind in the world.
What are the potential implications of this Act for domestic
and foreign companies?

Balsanek: There has been an increased focus on anti-corrup-
tion programs in response to the passage of the UK Bribery Act
and the recent guidance issued by the UK Ministry of Justice.
Although the UK Bribery Act is similar to the FCPA, there are
significant differences which cannot be ignored. One of the most
significant differences is that the Bribery Act extends beyond for-
eign government officials to include all acts of bribery involv-
ing private individuals. In addition, the UK Bribery Act prohibits
facilitation payments. As a result, companies need to reevaluate
their anti-corruption programs to ensure compliance with the UK
Bribery Act.

Fleming: The UK Bribery Act is not restricted to bribery or corrup-
tion of public bodies or persons and therefore the Act contemplates
pursuit of bribery or corruption in any form of business transac-
tion. Here the Act opens up the possibility of investigation on com-
panies that spend lavishly on private clients, who sponsor events
and who donate assistance. The Act also includes both sides of the
transaction and even the consideration of an act. The four primary
offences are far reaching and designed to holistically deter bribery
and corruption. First, bribing of another person (giving or offering
of any “financial or other advantage” with the intention to induce
or reward someone for “performing a relevant function improp-
erly”). Second, receipt of bribes. Third, bribery of foreign public
officials intended to influence an official in that capacity and ob-
tain/retain business or secure a business advantage. Finally, failure
of commercial organisations to prevent bribery. The fourth offence,
perhaps the most far reaching, will likely see the implementation of
robust anti-bribery/corruption campaigns and tests throughout UK
companies. The greatest implication for affected companies will be
cultural change, especially in developing economies.

Lipman: The first obvious implication is that this is no longer
just a US-related concern; other countries are now also very fo-
cused on eradicating bribery and corruption. Often, in the past,
Europeans thought that the US was overreaching with aggressive
FCPA enforcement — in effect, telling others how to conduct their
commercial affairs — and there was some resentment in Europe
relating to that. A tough anti-bribery act with a very broad ju-
risdictional reach coming out of the UK is the clearest indica-
tion of a change in that sentiment and a display of an emerging
international consensus and political will among the developed
countries to tackle corporate corruption and bribery. The second
important implication is, of course, the breadth of the Bribery Act,
which, among other things, covers commercial bribery in addition
to bribery of foreign officials.

Shorrock: The implications of the UK Bribery Act have far
reaching implications and go beyond the US’s FCPA, such as not
exempting facilitation payments. It utterly transforms the English
law of bribery — it redefines the nature of bribery itself, expressly
criminalises the bribery of foreign public officials, creates a new
corporate offence by virtue of which companies will become
criminally liable if bribes are paid by its employees or agents,
widens UK jurisdiction over offences committed abroad in ways
which extend the usual bases of legal jurisdictions and increases
penalties to a 10 year maximum. Personal liability is certain to
be of important effect — an analogous position is that with the
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Siemens case where executives had to repay millions of dollars to
the company. As many have commented with respect to the deci-
sions taken which led to the current financial crisis, had personal
liability been in issue the decisions taken might well have been
different, and so it is hoped that the UK Bribery Act will have
similar effects. But it is not just the technical provisions of the Act
which are important; there also needs to be political will to follow
through and implement and police it. Without it, the Act will be
seen to have no teeth.

Cowie: The Bribery Act certainly promotes the importance of
compliance because without effective or adequate compliance
procedures, companies will be without a defence to the ‘failure
to prevent bribery’ offence. US companies with a presence in the
UK are seeking to tweak already properly functioning compliance
regimes, making a few adjustments without too much difficulty.
Many British companies have not intentionally raised compliance
as a corporate priority and consequently have more work to do in
a short period of time.

FW: To what extent are governments in emerging markets
taking steps to tackle perceived problems with corruption in
their countries? What legal reforms have been introduced in
these jurisdictions?

Cowie: The BRIC countries are a focus right now — Brazil is al-
ready a member of the OECD. Following recent legislative re-
form in both China and Russia in the corruption area, accession
is a distinct possibility for both countries. In India the telecoms
scandal has seen the judiciary take a greater constitutional role in
investigating grand corruption as well as grassroots demands for
legislative change and enforcement outcomes.

Lipman: The jury is out on whether governments in emerging
markets are serious about tackling corruption in their countries
or perpetrated by their citizens abroad. The issue is not whether
they have anti-corruption laws on the books; FCPA, for example,
does not reach payments that are explicitly permitted by the writ-
ten laws of the host country. But while many countries say they
are addressing bribery and corruption — as Russia did this year
with the adoption of its own version of the FCPA — the question
remains whether these countries are willing, or even capable, of
changing the culture of how business is done by their citizens,
both at home and abroad. So far, for the most part, their record
has been spotty.

Shorrock: Historically emerging markets have been associated
with business practices where the giving and receiving of gifts is
taken as the norm and where, because of the lack of established
institutions which have an anti-corruption mandate, corruption is
seen as more prevalent. Whilst theft of physical assets and misuse
of information tend to be the most common types of fraud, there is
no doubt that corruption has a stronger hold in emerging markets.
That said, emerging markets are gradually realising that in order
to be a player on the world stage there are certain non-negotiables
which are a prerequisite, and one of those is a commitment to ad-
dress corruption. However, it is an interesting point to note that
the ‘developed’ countries are in the grip of one of the worst finan-
cial crises in a generation and that the only engine of real growth
is coming from emerging markets. This may downgrade corrup-
tion in terms of the importance of addressing it.

Fleming: We are seeing more effort in emerging markets to at
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least start to combat corruption. As examples, Indonesia has a
corruption body KPK, India is into its second year of the anti-
corruption drive, China has a mandate to prosecute public official
corruption, Vietnam has developed legislation specifically for
corruption and Papua New Guinea has committed to implement-
ing an independent commission against corruption. Moreover, the
sense is that corruption will no longer be tolerated and cultural
norms are beginning to change.

Balsanek: Many leaders recognise the devastating effect that cor-
ruption can have on a country’s economy. As a result, a number of
countries either recently passed or are considering laws to combat
corruption. Earlier this year, Russia passed legislation prohibit-
ing foreign bribery and raising fines for bribery violations. China
also recently enacted a new law prohibiting bribery of foreign
officials, and is increasing cooperation efforts with the United
States. Brazil is considering legislation to increase corruption
prosecutions of corporations (individual liability already exists).
In India, an anti-corruption law was recently introduced aimed to
create an independent anti-corruption body. In addition, global
enforcement is increasing, particularly in Europe, Asia, and Latin
America.

FW: In your opinion, what are the crucial aspects of detecting
fraud and corruption within an organisation? How important
are factors such as whistleblowing mechanisms and carrying
out effective internal investigations?

Oldham: The most important element for effectively control-
ling corporate fraud and corruption internally is establishing a
zero tolerance policy, one where any employee suspecting fraud
is encouraged to report it to the appropriate persons within the
company. This includes making it clear at every level within the
organisation who within the organisation the appropriate party is
to talk to if someone suspects such malfeasance.

Fleming: The crucial aspects are robust systems and controls
with avenues of reporting. There needs to be a tone from manage-
ment that encourages reporting, and follows up with swift and
decisive action. A company needs to develop a culture that not
only encourages reporting of suspicious activity but also supports
and has the courage to investigate objectively. Objectivity is the
key to carry out effective internal investigations. Mistakes are
made when companies get too close to the investigation and it
becomes emotive to the investigator or to the company. The ideal

situation is to have a member of the company who has experience »



in investigation, evidence and procedure that has no ties to the
investigation players, conducting the investigation. Unfortunately
this is not a luxury most companies have and it is left to HR or
in-house counsel, or even the CFO to investigate, therefore los-
ing crucial objectivity needed to undertake an effective investiga-
tion. A whistleblowing investigation should be carried out with as
much discretion as possible to protect all parties, it is best there-
fore in these cases to have as much objectivity and segregation of
parties as possible.

Balsanek: An anti-corruption compliance program is vital to de-
tecting fraud and corruption. A well-designed and robust compli-
ance program should promote an organisational culture that en-
courages ethical conduct and a commitment to compliance with
the law. In order to ensure compliance with the program, a com-
pany must monitor and audit the effectiveness of the program on
a periodic basis. Mechanisms for reporting compliance concerns
to senior management, particularly on an anonymous basis and
without fear of retaliation, are also necessary for uncovering any
wrongdoing.

Shorrock: It goes without saying that you can’t detect something
if you don’t know what you’re looking for. Therefore the crucial
aspects for detecting fraud start with educating staff about what
fraud and corruption are, both in terms of the legal aspects but
also how it manifests itself, i.e., looking for behaviours and the
tell-tale signs of fraud. This starts from the top of an organisation
and should be reinforced by senior management through commit-
ting to an anti-fraud programme. Bolted on to this should be a ro-
bust risk assessment which identifies where an organisation could
be susceptible to fraud and corruption. This enables appropriate
policies and procedures to be targeted at specific weak spots. An
effective internal audit programme which proactively tests the
operation of controls which are designed to address higher risk
areas also ensures that everyone is aware that there is effective
implementation. But this should never be a substitute for proper
training. Given that fraud is usually carried out by individuals
who know how the system works and who will therefore seek to
find ways around controls, the most effective policemen are staff
themselves who can identify red flags in real time. Many frauds
are identified by staff members who are actively involved in client
facing roles and that is why whistleblowing, either through inter-
nal systems or directly to governmental authorities, is so effective
in identifying fraud. It is no coincidence that the Dodd-Frank Act
provides incentives to external whistleblowers.

Lipman: Companies should definitely encourage their employ-

A well-designed and robust
compliance program should promote
an organisational culture that
encourages ethical conduct and a
commitment to compliance with the
law.
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ees to report violations of law and they should implement proce-
dures aimed at generating and quickly following up on credible
whistleblower reports. That said, whistleblowing is not a pana-
cea; there are many false reports by disgruntled employees and
the really culpable people, the ones who have good information
about wrongdoing, have good reasons to keep quiet. It is more
important, in my view, to think through and implement good
internal controls and monitoring procedures, including regular
and frequent internal audits. In addition, to the extent possible,
companies should give consideration to rotating their employees,
especially those with oversight over internal controls and moni-
toring, among countries and within the organisation. Such efforts
increase the probability of detection, thereby increasing deter-
rence.

Cowie: Both whistleblowing and internal investigations are after
the fact. It is important to focus also on strengthening systems and
controls, proactive compliance and audit measures. An ounce of
prevention has always been both cheaper and less invasive than
a pound of cure.

FW: What is your general advice to companies that find them-
selves facing a governmental investigation or dawn raid? Are
there any immediate response procedures that should be fol-
lowed?

Fleming: Companies should assist but resist with good legal ad-
vice where possible. A company should have risk strategies and
protocols in place to deal with such an issue, and whether that
means just having in-house counsel present during such an issue
or a full team to assist and negotiate through the raid, it needs a re-
sponse — otherwise these types of raids will get out of control and
become exhausting fishing expeditions. In some circumstances
critical sensitive information not subject to a raid may be may
disclosed without the absolute need for this to occur. Know your
rights in all the jurisdictions that you operate in.

Shorrock: Plans to deal with governmental investigations or
dawn raids should be viewed in a similar light to the way compa-
nies plan for disaster recovery. Although it is clearly impossible
to cope with every eventuality, there are some key considerations.
Firstly, companies should actually have a plan and not respond in
an unmeasured, chaotic fashion. The early stages of investigations
are often key and lining up advisers who have experience handling
these situations is critical. This includes not only the right legal
advice but also making sure other advisers such as accountancy,
IT and HR professionals can react swiftly. That said, establishing
legal privilege for the company and its directors via counsel is a
major plank to an effective response. This may involve reviewing
insurance policies to ensure that such situations are covered — in-
surance is a complex and often highly technical area but it is well
worth ensuring that costs can be met and controlled. Aside from
this, immediate responses should include ensuring there is, as far
as possible, a single point of contact so as to control the flow of
information, preserving the evidence and making sure that there is
no ongoing risk of the same problem arising again.

Lipman: That depends on the investigation and the nature of the
company. Often, companies can benefit greatly from cooperat-
ing with the government’s investigation, but that is not always
the case. So any response must be tailored to the situation. The
only advice that cuts across all situations is that companies under

investigation must secure all relevant documents, including all »
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electronically-stored documents, as quickly as possible. What-
ever the problem, companies should be careful not to compound
it with allegations of a cover-up or obstruction of justice. To the
extent that there are individual employees who have engaged in
misconduct, companies must make sure that those employees do
not destroy evidence as soon as they learn of an investigation
because any such destruction will inure to the detriment of the
company.

Cowie: Companies should have a dawn raid memorandum from
their legal advisers as a standard part of their portfolio of pro-
cedures for dealing with external legal risk. The first response
should always be — do no harm. There are avenues for immediate
legal challenge and we have seen this recently in the Alstom and
Tchenguiz cases. You need to have knowledgeable persons on site
to supervise the conduct of a search both as to relevance of mate-
rial seized and to protect legal privilege.

Balsanek: In the age of increasing law enforcement, it is advis-
able for companies to have a plan in place to respond to govern-
ment investigations, whether in the context of a raid or subpoena.
With regard to the government showing up in a raid situation,
there should be a chain of command so the relevant persons are
notified and outside counsel is brought in as soon as possible. In
addition, it is particularly important if a company is subject to an
investigation that the company not be reactive to the government,
but be proactive by taking remedial measures and in determining
the scope of any wrongdoing.

FW: What are some the key issues that need to be addressed
by companies in fraud-related litigation?

Shorrock: The answer here often comes back to five central
points. Who is involved? What is the underlying nature of the
fraud? Where was it committed (often difficult to assess in an
electronic age)? When was it committed — the time span and
whether it is ongoing? And finally, how was it committed? This
final point usually highlights weaknesses in a company’s control
environment but it may also answer the first question of who was
involved. Fraud is often a result of collusion between two or more
parties, whether internal to a company or a combination of inter-
nal and external parties. Identifying the extent to which outsiders
might be involved is important as it might limit the extent of con-
trol which a company can exercise over proceedings. The ‘who’
question is also crucial in so far as the seniority of the individuals
is concerned — a general rule of thumb is that the more senior the
personnel, the more serious the implications. A director or senior
manager involved in fraud is likely to be far more damaging than
a lowly clerk, as it speaks to the very fabric and culture of an
organisation. Isolating and ring-fencing senior personnel is often
the first step taken in fraud-related litigation.

Fleming: Evidence continuity is key. When required it must be
shown that assistance and not resistance was offered and there
must be a plan to remedy the failing of the past.

Oldham: If you are the accuser, make sure you know all the facts
before bringing any action against the accused and get all the facts
as quickly as possible if you are the one being accused.

Lipman: Issues vary by case but the one constant concern is an

ability to learn facts quickly and have confidence that what you
have learned is the truth. As to that, evidence preservation and
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a timely effort to learn the facts before evidence disappears and
memories fade, or reliance on memory loss can become plausible,
are key.

FW: Is there a rising demand for asset tracing and recovery in
corporate fraud-related cases? How difficult is it to accurately
trace the movement of cash in these situations?

Oldham: In the business of corporate finance, asset tracing and
location is a customary procedure in a workout, restructure, bank-
ruptcy or collection action so as to determine if assets have been
transferred from a collateral base to another entity or converted to
cash, and/or moved off the balance sheet in some other way, to the
detriment of the lender.

Lipman: We do not encounter too many significant asset-tracing
concerns; they are not all that common when dealing with com-
panies of substantial size. As to the tracing itself, it is becoming
easier and there are many very capable investigative firms that
can be very effective in the hardest cases.

Fleming: Everyone wants to know where the money went and if
they can get it back. Asset tracing becomes difficult across bor-
ders and when the assets have been dissolved or broken up.

Shorrock: The reason for rising demand for asset tracing and re-
covery is that companies (and prosecutors) are keener to recover
stolen funds, especially in the current financial climate. This
chimes with the US approach to financial crime where there is
not only an interest in ‘getting their man’ but also depriving the
culprits of the fruits of their crime. There are echoes of the shift
in the anti-money laundering world where there was a realisation
that putting criminals behind bars was only half the job — if they
retained the money they still benefitted. Civil claims for the return
of assets are on the increase. That said, the international nature of
business means that recovery has become a more complex job as
different jurisdictions’ legal systems need to be navigated in order
to mount a claim and succeed. It goes without saying that tracing
cash in fraud investigations does pose a headache — wire transfers
and bank accounts provide more fertile evidence.

FW: In terms of preventative measures, what overarching
strategies can companies adopt to mitigate instances of fraud
and corruption occurring within their walls? Are background
checks, staff training and creating a culture of governance
paramount?
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Balsanek: It is particularly important that companies create an
anti-corruption culture internally through strong compliance mea-
sures. In order to ensure that the compliance program is designed
and implemented to reduce the risks of improper conduct, a com-
pany should periodically conduct risk assessments. A strong com-
pliance policy should, among other aspects, include internal con-
trol procedures and policies governing gifts, hospitality, and travel
expenditures and due diligence over third parties, joint ventures,
and mergers and acquisitions. Companies also must provide both
online and face-to-face training as well as obtain annual compli-
ance certifications in order that employees understand company
policy and procedures in their day-to-day operations.

Cowie: Actions such as background checks, staff training and cre-
ating a governance culture are important in themselves but they
will be far more effective if implemented as part of a planned and
fully implemented risk assessment. It is surprising to see compa-
nies that have been the subject of regulatory interest either hav-
ing problems elsewhere in the business or not reacting when they
observe others in trouble with regulators.

Oldham: Creating a culture of zero tolerance, top down, is the
most important factor in preventing internal fraud. Training is
paramount as well, and it should be consistent and often, covering
all aspects of fraud and corruption. Employees should be encour-
aged and be made to feel comfortable in coming forward if they
suspect fraud, theft or corruption. A majority of internal frauds
are discovered by employees that suspect something and come to
management with their suspicion. This is an undeniable truth.

Shorrock: The first strategy to have in place is to conduct a risk
assessment of fraud in the business. Some businesses are inher-
ently riskier than others — the usual suspects apply here such as
the arms industry, government contracts, cash based businesses
and those industries where there is a reliance on agents to con-
duct business. Whilst it is not possible to mitigate all risk, the first
step is to recognise that there are risks and then prioritise them.
However, where most businesses fall down is how they manage
the risk — most people can come up with a list of generic risks, but
then fail to adequately manage them. Background checks and staff
training flow from this approach but without a governance and
control culture (which doesn’t overly inhibit the conduct of busi-
ness) then detailed procedures are likely to have minimal impact.

Fleming: Prevention is always better than cure, however compa-
nies must be prepare to respond.

Employees should be encouraged
and be made to feel comfortable in

coming forward if they suspect fraud,

theft or corruption.
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Lipman: Training and fostering a culture of compliance and good
governance are very important. Corrupt organisations tend to be
corrupt thoroughly because, typically, it takes a number of people
acting together to circumvent internal controls or implement any
other type of a fraudulent scheme. That is more difficult to do in
a company in which an ethos of honesty prevails, such that any
dishonest employees could expect to be socially ostracised in ad-
dition to being fired.

FW: Looking ahead, what types of corporate wrongdoing do
you expect to remain prevalent within companies?

Lipman: We have not seen many large financial fraud cases re-
cently. Given the state of the world economy, that is a bit surpris-
ing; there is more incentive to commit fraud to make your num-
bers during tough economic times. I think we are overdue.

Shorrock: Each generation of business leaders and managers
tends to believe that fraud and other forms of corporate wrong-
doing are more widespread these days than in the past. I just
think the mix changes over time. We will always see low level
fraud and corruption — stealing stock and paying off an official
to get something done for a few hundred dollars — and that won’t
change. The one disturbing feature I see being far more common
is that the sheer scale of some of the frauds is becoming ever
larger — Madoff, the Siemens case, the UBS rogue trader incident
to name but a few — and the fact that one or two individuals are
capable of carrying out such acts. Coupled with that is the greater
international dimension to corporate wrongdoing and its capac-
ity to undermine not only the immediate bystanders but people
spread across the globe. An interesting question is whether there
will be an attempt to label the current financial crisis as an ex-
ample of collective corporate wrongdoing — even if they do, it is
unlikely anyone will be made to put their hands in their pocket,
except taxpayers.

Oldham: It is hard to predict the future, but one thing is certain:
we should always expect some desperate people in difficult situ-
ations to attempt to do desperate things. I like the saying “every-
thing old becomes new again — only the methods change”.

Fleming: As the world gets more materialistic, people will con-
tinue to take the risk and the opportunity to commit fraud. We are
seeing fraud committed to hide errors in trade, habits and addic-
tions or just opportunistic people seizing a chance. This includes
trading fraud, front running, ghost companies/employees and
identity theft.

Cowie: In the fraud area, because of the recession and the num-
ber of distressed companies, I would anticipate more insolvency
offences if not fraud committed against banks and other lenders.
Equally, the pressures to either gain business or retain market
share will continue to be a cause of corporate corruption for cor-
porate gain.

Balsanek: Companies face a multitude of corporate wrongdoing
in today’s environment. Such conduct will likely continue to in-
clude fraud and corruption related cases, particularly as the ongo-
ing downturn of the global economy imposes additional pressures
on firms. With the ever-increasing enforcement focus in these ar-
eas, companies will need to strengthen their commitment to com-
pliance and maintain robust compliance programs to deter such
wrongdoing. &
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